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48 CFR Ch. 9 (10–1–04 Edition) 970.3102–05–47 

970.3102–05–47 Costs related to legal 
and other proceedings. (DOE cov-
erage-paragraph (h)). 

(h) Costs Associated with Whistle-
blower Actions. 

Section 931.205–47(h) of this chapter is 
applicable to management and oper-
ating contracts under this part and 
must be included in the contract’s cost 
reimbursement subcontracts. 

970.3102–05–70 Preexisting conditions. 

Clause 48 CFR 970.5231–4, Preexisting 
conditions, provides guidance on situa-
tions where this category of costs may 
be allowable. 

[65 FR 81009, Dec. 22, 2000. Redesignated at 67 
FR 14873, Mar. 28, 2002] 

970.3170 Contract clause. 

The contracting officer shall insert 
the clause at 48 CFR 970.5231–4, Pre-
existing Conditions, in all management 
and operating contracts. 

(a) The contracting officer shall in-
clude the clause with its Alternate I in 
contracts with incumbent management 
and operating contractors. 

(b) The contracting officer shall in-
clude the clause with its Alternate II 
in contracts with management and op-
erating contractors not previously 
working at that particular site or facil-
ity. 

Subpart 970.32—Contract 
Financing 

970.3200 Policy. 

It is the policy of the DOE to finance 
management and operating contracts 
through advance payments and the use 
of special financial institution ac-
counts. 

970.3200–1 Reduction or suspension of 
advance, partial, or progress pay-
ments. 

(a) The procedures prescribed at 48 
CFR 32.006 shall be followed regarding 
the reduction or suspension of pay-
ments under management and oper-
ating contracts. 

(b) Agency head responsibilities 
under 48 CFR 32.006 have been dele-
gated to the Senior Procurement Exec-
utive. 

(c) The remedy coordination official 
is responsible for receiving, assessing, 
and making recommendations to the 
Senior Procurement Executive. 

970.3200–1–1 Contract clause. 

The contracting officer shall insert 
the clause at 48 CFR 970.5232–1, Reduc-
tion or suspension of contract pay-
ments, in management and operating 
contracts. 

970.3204 Advance payments. 

970.3204–1 Applicability. 

(a) The Head of the Contracting Ac-
tivity shall authorize advance pay-
ments without interest, and approve 
the findings, determinations and the 
contract terms and conditions con-
cerning advance payments in accord-
ance with the procedures set forth in 48 
CFR subpart 32.4, Advance Payments, 
as supplemented by 48 CFR subpart 
932.4. 

(b) Advance payments shall be made 
under a payments cleared financing ar-
rangement for deposit in a special fi-
nancial institution account or, at the 
option of the Government, by direct 
payment or other payment mechanism 
to the contractor. 

(c) Prior to providing any advance 
payments, the contracting officer shall 
enter into an agreement with the con-
tractor and a financial institution re-
garding a special financial institution 
account where the advanced funds will 
be deposited by the Government. Such 
agreement shall: 

(1) Provide that DOE shall retain 
title to the unexpended balance of 
funds in the special financial institu-
tion account including collections, if 
any, deposited by the contractor; 

(2) Provide that the title in para-
graph (c)(1) of this subsection shall be 
superior to any claim or lien of the fi-
nancial institution of deposit or others; 
and 

(3) Incorporate all applicable require-
ments, as determined by the Office of 
Chief Financial Officer. 

(d) Deviations from the requirements 
cited in paragraph (c) of this sub-
section shall be considered a deviation 
requiring approval of the Head of the 
Contracting Activity. 
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(e) Letter-of-credit arrangements 
shall be prepared in accordance with 48 
CFR 32.406, Letters of Credit, and shall 
be coordinated between the procure-
ment and finance organizations. 

970.3270 Standard financial manage-
ment clauses. 

(a) The following DEAR and FAR 
clauses are standard financial manage-
ment clauses. The contracting officer 
shall insert them in all management 
and operating contracts: 

(1) 48 CFR 970.5232–2, Payments and 
Advances. 

(i) The contracting officer shall in-
sert the basic clause with its Alternate 
I if a separate fixed-fee is provided for 
a separate item of work. 

(ii) The contracting officer shall in-
sert the basic clause with its Alternate 
II when total available fee provisions 
in the basic clause are used. 

(iii) The contracting officer shall in-
sert the basic clause with its Alternate 
III in management and operating con-
tracts with integrated accounting sys-
tems. 

(iv) The contracting officer shall in-
sert the basic clause with its Alternate 
IV in management and operating con-
tracts without integrated accounting 
systems. 

(2) 48 CFR 970.5232–3, Accounts, 
records, and inspection. 

(i) If the contract includes the clause 
at 48 CFR 52.215–11, Price Reduction for 
Defective Cost or Pricing Data, the 
contracting officer shall use the clause 
with its Alternate I. 

(ii) If the contract is a cost-reim-
bursement contract involving an esti-
mated cost exceeding $5 million and ex-
pected to run for more than 2 years, or 
any other cost-reimbursement contract 
determined by the Head of the Con-
tracting Activity in which the con-
tractor has an established internal 
audit organization, the contracting of-
ficer shall insert the clause with its Al-
ternate II. 

(3) 48 CFR 970.5232–4, Obligation of 
funds. The contracting officer may use 
the clause with its Alternate I in con-
tracts which, expressly or otherwise, 
provide a contractual basis for equiva-
lent controls in a separate clause. 

(4) 48 CFR 970.5203–1, Management 
controls. 

(5) 48 CFR 970.5232–5, Liability with 
respect to Cost Accounting Standards. 

(6) 48 CFR 970.5232–6, Work for others 
funding authorization. 

(7) 48 CFR 52.230–2, Cost Accounting 
Standards. 

(8) 48 CFR 52.230–6, Administration of 
Cost Accounting Standards. 

(b) The following DEAR clauses are 
standard financial management 
clauses. The contracting officer shall 
insert them in all management and op-
erating contracts with integrated ac-
counting systems: 

(1) 48 CFR 970.5232–7, Financial man-
agement system. 

(2) 48 CFR 970.5232–8, Integrated ac-
counting. 

(c) Any deviations from the standard 
financial management clauses specified 
in paragraphs (a) and (b) of this section 
require the approval of the Head of the 
Contracting Activity and the written 
concurrence of the Department’s Chief 
Financial Officer. 

Subpart 970.34—Major System 
Acquisition 

970.3400 General requirements. 

970.3400–1 Mission-oriented solicita-
tion. 

Contractors shall be required to 
promptly advise the DOE contracting 
officer of any advance notices of, or so-
licitations for, requirements which 
would logically involve DOE facilities 
or resources operated or managed by 
the contractor, which are received 
from another agency pursuant to 48 
CFR 34.005. Management and operating 
contracts shall provide that the con-
tractor shall not respond or otherwise 
propose to participate in response to 
the requirements of such solicitations 
unless the contractor has obtained the 
prior written approval of the DOE man-
ager of the field activity having cog-
nizance over the contract. Such ap-
proval shall not be given except in 
compliance with applicable DOE direc-
tives, and with the concurrence of the 
cognizant Senior Program Official. 
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